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Treasury  Department, 

Office  of  Comptroller  of  the  Treasury, 

,  _  _  Washington,  January  3,  1914. 

he  honorable  Secretary'  of  the  Treasury'. 

Sir:  By  reference  of  Assistant  Secretary  Williams,  with  a  request 
n  a  decision  of  questions  submitted  therein,  I  have  before  me  a 
letter  from  the  Treasurer  of  the  United  States,  ex  officio  commis- 

oner  of  the  sinking  fund  of  the  District  of  Columbia,  dated  Decern- 
Ur  12,  1913,  as  follows: 

UDtonct  nfP?IZ!fr!on  “V'T  intg@3t  and.sinking  fund  on  the  funded  debt  of 
[e  +V  trW  Columbia  was  betore  Congress  m  1913,  a  question  was  raised  as  to 

liether  the  Government  was  m  any  way  liable  as  a  principal  for  such  indebtedness 

i  was  claimed  by  some  Members  that  the  United  States  Government  was  not  liable 

!  a  Principal,  but  only  as  a  guarantor,  and  that  while  the  laws  provided  for^ the nav- 

!;nt  of  interest  upon  the  bonds  of  the  District,  and  for  their  final  redemption  such 

lyment  of  interest  and  of  bonds  should  be  charged  against  the  District  and  refunded 

the  Government  by  the  District,  while  other  Members  just  as  vigorously  insisted 

I  came  lYable  for  wfrrf  \h jsuing  of  said  bonds,  the  Government 
came  liable  tor  halt  ot  the  bonded  indebtedness  of  the  District  as  well  as  for  the 

c  rent  expenses.  On  account  of  this  controversy,  Congress  added  to  the  mraoranh 

rKtmn-Tmy,b°r .payment  of  the  interest  and  sinking  fund  on  the  funded 
cbt  ot  the  District  the  following  language,  namely,  “  which  ?um  shall  be  nah? mi t 

ESf?  and  accounted  for  m  accordance  with  the  acts  of  Congress  in  relation  thereto  ’  ’ 

!SS)^tld^^?T,ry  ?urp?se. aJ  all  it  is  to  raise  the  question,  Has  the  money 
aropnaiecl  tor  the  interest  and  sinking  fund  on  the  funded  debt  of  the  District 

fUndS  “d  aCC0Unted  fOT  “  witiftheLctTof 

Cited  sStes  S°surf  qThS‘Tht0  th®  Distdct.  *°  ‘he  Government,  and  to  the 
,  4  for inforimrinn  TuTt  subcommittee  on  appropriations  has  called  on  this 
,fLi  it07.,  '  asting  what  construction  has  been  placed  upon  the  laneuao-e 

- “•™  -  ■“>■«  aw^ssss 

his  leaves  the  question  unsettled,  and  I  therefore  respectfully  reauest  that  the 
ae  be  submitted  to  the  honorable  the  Comptroller  of  the  Treasury,  foXcLon  Lon 
;  the  questions  involving  rn  any  waythe  liability  of  the  Government  for  the  payment 

'Ll  “IndTotLloVf85  ?•  mterest  °S  Refunded  indebtedness  of  the  District  of 

■  n  CT°.n-Ug0Lal  tIle  acts,of  C«ng>'^  ‘elating  to  said  interest 

,  r  nkm&  ^und  on  said  funded  indebtedness,  and  to  state  specificallv  the  liabilitv  of 
h  Government  and  of  the  District  in  relatioA  thereto.  Specmcall>  me  llabllity  of 

InL&ff  ac^  March  4,  1913  (37  Stat.,  938-964),  making  appropria- 
I  f  f°r  th®  eYPenses  of  the  District  of  Columbia  for  the  fiscal  year 
1  Provides  immediately  after  the  enacting  clause — 

uo7aLetLaLffinhthe°TrZi?,g  SUT  “?med-’  resPectiv?1y.  is  hereby  appropriated, 
f  ie  revenues  nf  S  U/Z  ?ot  otherwise  appropriated,  and  the  other  half  out 
i  sxneDRP.?  of  Dlstnct  of  Columbia,  in  full  for  the  purposes  following,  being  for 
u>  30.  1914  namd^  einmen  tbe  P)lstr^ct  °f  Columbia  for  the  fiscal  year  endifg 

xLhf”eCkakVg  aPProPnations  under  general  heads,  “General 
ubes,  contingent  and  miscellaneous  expenses,”  “ Improve- 
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ments  and  repairs,”  “Sewers,”  “Streets,”  and  many  others  said  act, 
under  the  general  head  “Interest  and  sinking  fund,  provides. 

&  ..... _ _  ^  1  •  l _ l.„H 


For  interest  and  sinking  fund  on  the  funded  debt  $975,408,  which  sum  shall  be  paic 
oufof  Tunds  and  accounted  for  in  accordance  with  the  acts  of  Congress  in  relatio. 

thereto. 


The  appropriation  is  distinguished  from  other  appropriations  madt 
for  the  same  purpose  in  other  years  by  the  addition  of  the  words 
“which  sum  shall  be  paid  out  of  the  funds  and  accounted  for  u 
accordance  with  the  acts  of  Congress  in  relation  thereto.  This  con 
dition  thus  added  to  this  particular  appropriation  requires  that  l 
shall  be  administered  in  accordance  with  the  acts  of  Congress  relat 
ing  to  the  funded  debt,  notwithstanding  it  is  appropriated  for  as 
part  of  the  general  half-and-half  appropriation  for  expenses  of  th 
District  of  Columbia,  and  it  is  the  interpretation  to  be  put  on  thi 
feature  of  the  appropriation  act,  under  the  laws  applicable  theret 
and  because  of  payments  to  be  made  thereunder,  that  presents  t 
only  question  now  properly  before  me  for  determination. 

Since  the  reaching  of  a  satisfactory  conclusion  on  this  questio 
must  involve  a  consideration  of  all  the  acts  of  Congress  bearing  mat. 
rially  thereon,  it  may  incidentally  involve  other  questions  which 
can  not  but  know  are  now  the  subjects  of  discussion.  Efforts 
be  made  to  avoid  them,  since  they  are  not  now  properly  before  n 
for  decision ;  but  if  matters  bearing  thereon  are  of  necessity  rcfciTj: 
to  it  will  be  understood  that  the  reference  is  but  incidental  to  tl 
discussion,  and  that  the  conclusion  reached  will  apply  to  the  or 

qUSinc°en tht  presentation  to  me  of  this  question  and  during  its  co 
sideration  I  have  been  favored  with  able  briefs  which 
careful  consideration  without  regard  to  whether  or  not  they  car 
from  those  who  were  directly  parties  to  the  submission,  a  reabzatu 
of  the  importance  of  the  question  and  of  the  present  interest  m 
and  others  somewhat  analogous  thereto  seemingly  not  only  justify! 
but  requiring  at  my  hands  a  careful  consideration  of  every  argume 
submitted;  and  the  various  propositions  presented  in  these  arg 
ments  will  be  met  by  an  expression  of  my  views  as  discussion  o 
question  proceeds,  but,  so  far  as  may  be,  without  direct  refere 

^The*: funded  debt  for  which  this  appropriation  was  made,  as  sho; 
bv  the  “Report  of  the  Treasurer  of  the  United  States  on  the  Sinta 
Fund  and  the  Funded  Debt  of  the  District  of  Columbia  for  the  fis 
year  ended  June  30,  1912,”  consists  entirely  of k-T 
known  as  the  3.65  fundmg  bonds  of  the  District  of  Columbia. 

Many  other  classes  of  indebtedness  existed  during  the  per 
covered  by  legislation  which  must  be  considered,  during  which _  per 
appropriations  were  being  made  for  interest  and  sinking ;  fund  but  i 
Treasurer’s  report  referred  to  shows  them  all  retired  except 
class  mentioned,  and  for  present  purposes  we  have  to  deal  only  w 

thThese  bonds  were  issued  to  the  amount  of  #13,743,250,  necessai 
after  June  20,  1874,  and  presumably  before  the  passage  of  the  ] 
resolution  of  March  14,  1876,  prohibiting  further  '«•  , 

By  the  act  of  June  16,  1880,  further  issuance  of  these  bonds 
authorized  to  the  amount  of  $1,256,750-  thatisto  the  extent  o^ 
difference  between  the  amount  already  issued  and  the  gross  nmi 
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i  $15,000,000,  but  the  amount  actually  issued  was 
$1,254,050,  leaving  $2,700  authorized  but  not  issued.  "This  last  issue 
vas  authorized  to  meet  claims  against  the  District  of  Columbia 
irismg  out  of  contracts  of  the  old  board  of  public  works  and  exten- 
ions  thereof  by  the  Commissioners  of  the  District  and  claims  arising 
>ut  of  contracts  made  by  the  District  Commissioners  and  claims  for 
rork  done  and  accepted  previous  to  March  14,  1876,  the  date  of  the 
kssage  of  the  joint  resolution  referred  to,  jurisdiction  to  determine  all 
hese  claims  being  by  the  act  conferred  on  the  Court  of  Claims,  with 
arther  references  in  that  connection  indicating  that  this  later  issue 

f,  •  if8.!  bonrs  ^as  for  final  consummation  of  the  purposes  for 
'  j  these  b0nds  were  originally  authorized.  Thus  the  whole  issue 
panels  on  the  same  footing,  and  the  proviso  in  section  6,  that — 

The  bonds  issued  by  authority  of  this  act  shall  be  of  no  more  binding  force  as  to 
imr  payment  on  the  Government  of  the  United  States  than  the  three-sixty-five  bonds 
jued  under  authority  of  the  act  of  June  twentieth,  eighteen  hundred  and  seventy- 

Tved  simply  to  preserve  their  status  on  the  same  basis  as  the 
igm  a  1  is s u e  without  adding  to  or  subtracting  from  the  obligations 
the  United  States  with  reference  thereto. 

The  bonds  in  question  were  issued  under  authority  of  section  7  of 
ie  act  of  June  20,  1874  (18  Stat.,  116),  entitled  “An  act  for  the  gov- 
nment  of  the  District  of  Columbia,  and  for  other  purposes,”  which 
ction  is  as  follows :  r  r  , 

^bVthVdnWf^H  ^°“miss,ion®rs  of  said  District  are  hereby  continued;  and  it 
V  be  tfie  duty  ot  said  sinking  fund  commissioners  to  cause  bonds  of  the  District  of 
lumbm  to  be  prepared,  m  sums  of  fifty  and  five  hundred  dollars,  bearing  date  August 

Serest^tTh^rat“1o^rtbi'ppnd  /eyenUdour,  Payable  fifty  years  after  date,  beafing 
niannnallU  tn' hi  ^  SJ?y"five  hundredths  per  centum  per  annum,  payable 

niannually,  to  be  signed  by  the  secretary  and  the  treasurer  of  said  sinking' fund 

^Umrd  mlv  dhlrt0111^? Slg?ed  a  7  /omPtroller  of  said  District,  and  sealed  as 

.board  may  direct,  which  bonds  shall  be  exempt  from  taxation  bv  Federal  State 

municipal  authority  engraved  and  printed  at  the  expense  of  the  District  of  Colum- 

•ebv  pledg l7tCtZCTST£elewit\  ,And  theMth  of  the  DnitedStates^s 
ccnternnktedi^U^  £tateS  W1’  by  Pr«Per  proportional  appropriations 

^  d!  +th  act’  a*d  by  pausing  to  be  levied  upon  the  property  within 
Cd  bllcl!i taxes  as  provide  the  revenues  necessary  to  pay  the^ interest 
said  bonds  as  the  same  may  become  due  and  payable,  create  a  sinking  fund  for 

.gSJ  ot  tbe  principal  thereof  at  maturity.  Said  bonds  shall  be  numbered 
ecutively,  and  registered  m  the  ofiice  of  the  comptroller  of  said  District  and 
1  also  be  registered  in  the  office  of  the  Register  of  the  Treasury  of  the United 
wlllcl1  jast  named  registration  the  Secretary  of  the.Treasury^hall  mlke  such 
thp  nrpS  m V  be  ?ecessary-  And  said  commissioners  shall  use  all  necessary  means 
?  ^ny  imaUb°rized  or  fraudulent  issue  of  any  such  bS.  And 
f  Pblng  fund  commissioners  are  hereby  authorized  to  exchange  said  bonds 
°L [fe*ums  ot  any  class  of  indebtedness  in  the  preceding  section^ of  this  act 

paid’  evidenced  by  certificates  of  the 

,thm1lTreCtiT;  ,beci;use  amendatory  of  the  above  section,  refer- 

^icb  K  lddb<3  madlit0  th,e  ac^  of  February  20,  1875  (18  Stat.,  332), 

Dirk  in  lfpdeSfPr°Vldll¥  f0T  thVssuance  or  exchange  of  registered 

Q°rnrS  and  maPl1?^  the  interest  payable  at  the 
i  asury  ol  the  United  States,  amended  said  section  7 — 

elkn^w  -T0^  “dc\so !’  after  tbe  fortieth  word  following  the  first  period  in  said  1 

t  the  Ced  StTteqwPf  ^  ^  Mth  oUhe  U“ted  States  istSSTpSSd 

q  his  act  andh™?  di  hZ  P/opof,  Proportional  appropriations  as  contemplated 

a  fas  rkll  do  qo7  IroZl  ft  2"  leVled  Up°n  the  pr°pert^  within  said  District  such 
£  d0  80’  P10Aa-de  the  revenues  necessary  to  pay  the  interest  on  said  bonds 


6 


DISTRICT  HALF-AND-HALF  SYSTEM. 


as  the  same  may  become  clue  and  payable,  and  create  a  sinking  fund  for  the  payment 
of  the  principal  thereof  at  maturity.” 


In  considering  the  status  of  these  bonds  and  the  relative  obligations 
of  the  United  States  and  the  District  of  Columbia,  it  may  be  best  at 
this  point  to  consider  such  facts  bearing  thereon  as  appear  from  the 
act  itself,  its  history,  and  the  objects  to  be  accomplished  by  lti 

For  some  three  years  theretofore  the  District  had  been  under 
sort  of  Territorial  form  of  government,  with  an  executive,  a  legis 
lative  assembly,  and  other  officers  and  boards.  It  is  quite  apparen 
that  immediately  before  the  passage  of  the  act  of  1874  a  chaotic  con 
dition  existed.  Indebtedness  had  accumulated,  there  was  no  mean 
available  to  care  for  it  or  for  the  necessary  expenses,  and  the  credi 
of  the  District  was  at  low  ebb.  From  the  provisions  of  the  act  itse 
it  is  apparent  that  there  was  a  large  floating  debt  consisting  of  out 
standing  sewer  certificates,  certificates  of  tl  le  aud  itor  of  the  .  boar 
of  public  works  and  of  the  auditor  and  comptroller  of  the  Distnc 
claims  upon  contracts,  for  private  property  appropriated,  tor  dan 
ages,  etc.,  besides  a  then  existent  funded  debt  ...  . 

Congress  evidently  saw  the  necessity  of  taking  hold  of  the  situ, 
tion  providing  for  the  ultimate  payment  of  this  floating  mdebtednes 
for  revenues  to  meet  current  expenses  and  for  a  form  °f  f°ye£ 
ment  for  the  District,  and  passed  the  act  of  June  20,  1874,  to  tin 

It  is  plainly  apparent  that  that  act  was  not  then  regarded  as  tl 
only  legislation  necessary  on  the  subject  and  that  it  was  temporal 
in  its  character,  but  that  it  was  sufficient  for  present  purposes  and 
all  we  have  thus  far  before  us  for  consideration  in  connection  with  tl) 

questio  ast  clauge  (|f  section  7  gave  to  the  sinking  fund  commissione 
authority  to  exchange  these  bonds  for  like  sums  of  any  class  of  1 
debtedness  in  the  preceding  section,  of  the  act  named,  evidenced 
certificates  of  the  auditing  board  therein  provided  for  There  was  1 
provision  for  their  sale,  therefore  no  question  as  to  who  received  t 
proceeds  of  sale,  the  certificates  for  which  they  were  to  be  exchang 
were  all  certificates  of  indebtedness  on  the  part  of  the  District  a.) 
hence  the  conclusion  is  evident  that  the  bonds  were  issued  to  pay  det 
of  the  District  and  debts  for  which  the  United  States  had  theretofc 

assumed  no  liability.  ■  ,  .  .  i  i*r 

In  addition,  the  duty  of  issuing  the  bonds  was  imposed  on  the  smkir, 

fund  commissioners  of  the  District;  they  were  to  be  signed  by  t 
secretary  and  treasurer  of  the  sinking-fund  commissioners  and  count 
signed  by  the  comptroller  of  the  District;  they  were  to  be  engrav 
aid  printed  at  the  expense  of  the  District  and  the  duty  of  issuar 
imposed  on  the  sinking-fund  commissioners  was  to  cause  to  be  issui 

“bonds  of  the  District  of  Columbia.”  ,  ,  .  ,  , 

The  conclusion  is  inevitable  that  these  bonds  when  issued  eviden 

primarily  a  debt  of  the  District  of  Columbia.  .  ,  , 

P  The  question  of  the  obligations  of  the  United  States  with  relat) 
to  these  bonds,  involving  both  its  obligations  to  the  holders  ° _  1 
bonds  and  its  obligations  to  the  Distnct,  if  any,  is  not  so  easy 

As  intimated  already,  there  was  no  legal  obligation  on  the  Urn 
States  to  pay  or  to  provide  for  the  payment  of  the  debts  oi  t 
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*ict  for  which  these  bonds  were  issued.  Since  Congress  hadlthe 
ower  to  provide  a  form  of  government  for  the  District  and  control 
s  affairs  m  all  respects,  there  may  have  been  an  obligation  of  another 
md,  and  m  fact  the  act  of  1871  did  apparently  contemplate  some 
mtribution  by  the  United  States,  and  did  specifically  provide  for 
le  payment  of  the  salaries  of  some  District  officers  by  the  United 
cates,  but  these  debts  in  question  were  incurred  under  a  form  of 
)vernment  created  by  an  act  which  did  not  in  any  manner  make  the 

nited  States  hable  either  for  their  payment  or  for  contribution 
Lereto. 


j  }iav?  supply  authorized  the  sinking  fund  commissioners  to 

sue  bonds  of  the  District  with  which  to  take  up  their  outstanding 
>ligations  would  probably  have  accomplished  nothing,  for  the 
ceptance  of  such  bonds  would  have  served  but  to  postpone  the 
aturity  of  the  debt  without  adding  to  the  security  for  its  final  pay- 
ent  or  the  payment  of  the  interest  thereon.’ 

Therefore,  presumably  for  that  reason,  Congress  in  section  7  pledged 
e  laith  Ox  the  United  States  in  the  form  first  incorporated  in  that 
3tion,  but  amended  by  the  act  of  February  20,  1875,  by  the  insertion 
the  words  do  so,;;  the  amended  pledge  reading: 


!^d  tlie  felth  th<?  United  .States  is  hereby  pledged  that  the  United  States  will 
proper  proportional  appropriations  as  contemplated  in  this  act,  and  by  causing  to 
levied  upon  the  property  within  said  District  such  taxes  as  will  do  so,  proS  the 
enues  necessary  to  pay  the  interest  on  said  bonds  as  the  same  may  become  due 

l!tuntyable,  and  Create  a  smklno  fimd  for  the  payment  of  the  principal  thereof  at 


I  see  no  reason  for  any  conclusion  that  there  was  any  significance 
;  the  injection  of  the  words  “do  so,”  aside  from  the  necessity  of 
Averting  mto  a  perfect  sentence  a  collection  of  words  which,  as  first 
jitten,  meant  nothing.  Careful  examination  of  the  phraseology 
Ivelops  the  fact  that  as  first  written  it  was  said  that  “the  United 
sites  mB,  the  word  “will”  being  followed  by  a  comma  and  by 
Kenthetical  clause  without  the  use  of  any  verb  thereafter  in  such 
nation  to  will  as  to  indicate  what  the  United  States  will  do. 
le  injection  of  the  words  “do  so,”  followed  by  a  comma,  so  per- 

®en[?n<?7e7,f®to  make  14  c°mplete  and  made  it  say  that  the 
-ited  States  mil  (droppmg  out  parenthetical  clauses)  “provide” 

’  •  ihis  amendment,  then,  should  be  regarded  as  perfecting  the 
ctence  so  as  to  make  it  say  what  it  was  originally  intended  to  say. 
iut  overlooking  apparently  the  imperfection  in  ‘the  language  orig- 

ItendeH^W1^  ™qU1f?d  correction  to  make  it  say  anything,  it  is 
«  ended  that  the  insertion  of  these  two  words  had  another  purpose 

iilificance0t  °nly  t0  tbem  but  to  their  msertion  attaches  a  peculiar 

’JmVU  1S  ;uIv.anced,  that  these  words  and  their  insertion  at  this 

«ld  itfUwar  referel}ce  to  the  taxes  which  the  United  States 

)  tnct  »n7flth  t0  Ciau?e  be  levied  on  the  property  within  the 
UimWlt,!  the  conclusion  is  apparently  drawn  that  the  pledge  was 

inkine  fnnH6  Kary  reTenu,es  [or  payment  of  interest  and  to  create 
ffilr  by  CaUSU1f,  (7°  be  leTled  on  the  Property  within  the 
Hermes  h  *  8S  W1 1  d°  that  is,  provide  all  the  necessary 

w?vld,be  t6nable  if’  for  the  sake  of  the  argument, 
"ere  justified  m  blinding  our  eyes  to  other  jiarts  of  the  sentence^ 
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but  wg  can  not  overlook  the  fact  that  this  provision  with  referenoi 
to  causing  taxes  to  be  levied  is  preceded  by  the  conjunction  1  and, 
which  inseparably  connects  that  which  precedes  with  that  whic 
follows  But  since  this  language  must  be  discussed  and  construe 
further  on  in  the  consideration  of  the  meaning  of  the  whole  sentenc< 

it  is  passed  for  the  present.  ,  ,, 

It  may,  I  think,  without  argument,  be  taken  as  unquestioned  tin 

the  pledge  on  the  part  of  the  United  States  was  primarily  to  the  holdei 
of  the  bonds,  to  those  who  might,  by  reason  of  their  ownership  thereo 
become  the  creditors  of  the  District.  Whether  the  language  as  use* 
in  connection  with  other  legislative  declarations  on  the  subject,  cor 
stituted  also  a  compact  between  the  United  States  and  the  Distrn 

of  Columbia  is  another  question.  . 

Having  determined  that  the  debts  which  these  bonds  evidence 
were  the  debts  of  the  District  for  the  payment  of  which  the  Unit* 
States  was  not  theretofore  obligated,  and  that  these  bonds  were . 
fact  authorized  and  issued  as  the  bonds  of  the  District,  the  maten 
question  is  found  in  the  proper  construction  of  the  pledging  clau 

^We  have  seen  that  in  the  amended  form  the  faith  of  the  Unit* 
States  was  pledged  that  the  United  States  would  provide.  Provu 
what?  Provide  “  the  revenues  necessary  to  pay  the  interest  on  sa 
bonds  as  the  same  may  become  due  and  payable,  and  create  a  smki] 
fund  for  the  payment  of  the  principal  thereof  at  maturity, 
should  be  noted  that  the  verb  “create/7  haying  for ’its  object 
sinking  fund/7  does  not  relate  back  to  “the  United  States  lor  J 
subject,  but  that  the  words  “the  revenues  necessary  to  must 
understood  as  preceding  it  and  indicating  its  subject  by  virtue  ol  t 
operation  of  the  conjunction  “and.77  The  untenable  construct! 
suggested  might  be  conclusive  against  the  United  States  as  to  t 

whole  sinking  fund.  .  .  .  .  ^  A 

The  word  “provide/’  in  connection  with  its  stated  grammati* 
object,  would  probably  have  to  be  construed  as  meaning  furnisj 
if  it  were  not  for  the  parenthetical  clause  defining  flow  the  Unit 
States  will  “provide77  these  revenues.  The  indicated  vehicle  lor  t 
providing  of  the  revenues  is  “by  propor  proportional  appropriate 
as  contemplated  in  this  act,  and  by  causing  to  be  levied  upon  the  props 

within  said  District  such  taxes  as  will  do  so.  .  .  .  I 

The  meaning  of  the  words  “by  proper  proportional  appropriate 
as  contemplated  in  this  act,”  is  somewhat  vague  because  ol  the  Is 
that  there  is  in  the  act  no  direct  or  immediate  provision  lor  prop 
tional  appropriations.77  That  seems  to  have  been  a  matter  conte 
plated  but  not  determined.  The  only  provision  m  the  act  to  wh 
it  can  by  any  analogy  relate,  and  it  must  relate  to  something,  is  loo 
in  section  5,  which  provides  for  the  appointment  of  a  joint  commit 
to  prepare  and  report  to  Congress  “a  suitable  frame  o  So/^rnm* 
for  the  District  of  Columbia,77  in  connection  with  which  the  jo 
committee  is  directed  to  submit  “a  statement  of  the  proper  p 
portion  of  the  expenses  of  said  Government  or  any  branch  there 
including  interest  on  the  funded  debt,  which  should  be  borne  by  s 
District  and  the  United  States  respectively  .7  7  This  provision,  takei 
connection  with  subsequent  legislation  then  contemplated,  indica- 
what  was  meant  by  “proper  proportional  appropriations,  and  n  j 
materially  or  otherwise  in  the  determination  of  the  question  depen  ] 
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upon  whether  the  words  “ funded  debt”  were  intended  to  include 
the  bonds  to  be  issued  under  the  provisions  of  section  7. 

I  am  fully  aware  of  the  fact  that  at  the  time  of  the  passage  of  the 
act  in  question  there  was  a  then  existent  funded  debt  of  the  District 
and  that  at  that  time  there  was  not  in  existence  any  part  of  the 
funded  debt  contemplated  by  section  7.  I  know  the  earnestness 
with  which  it  has  been  contended  that  those  words  referred  only 
|t-o  the  funded  debt  then  in  existence.  I  appreciate  the  naturalness 
of  the  conclusion  that  those  words  included  only  something  then  in 
existence  and  excluded  everything  else.  But  is  that  conclusion  the 
correct  one  ? 

This  act  is  not.  an  act  that  was,  or  was  intended  to  be,  complete 
within  itself.  It  is  not  an  act  which  can  be  “fenced  in,”  so  to  speak, 
and  held  to  be  operative  only  within  its  own  limits  because  it  plainly 
contemplated  that  future  legislation  would  determine  the  scope  of 
some  of  its  provisions. 

I  have  said,  and  it  will  no  doubt  be  conceded,  for  it  is  beyond  the 
aale  .of  legitimate  argument,  that  the  act  of  June  20,  1874,  now  under 
consideration,  was  temporary  in  its  character.  It  provided  a  form 
)f  government  sufficient  for  temporary  purposes,  at  least,  and  in  con- 
lection  with  an  appropriation  act,  passed  only  three  days  thereafter 
provided  for  the  emergencies  then  to  be  met.  But  that  the  perma¬ 
nent  form  of  government  to  be  provided  for  the  District  and  the  fixing 
>f  the  relative  obligations  of  the  District  and  the  United  States  toward 
he  maintenance  thereof  were  for  future  determination  is  unques- 
lonably  indicated  by  the  provisions  of  section  5  with  reference  to  the 
luties  of  the  joint  committee  therein  provided  for.  Most  legislative 
nactments  contemplate  future  action  under  their  provisions,  but  this 
ft  went  further  than  that  and  contemplated  future  legislative  defi¬ 
nition  of  the.  obligations  imposed  by  its  provisions. 

.i  direction  the  joint  committee  in  section  5  was  to  report 

n  the  first  day  of  the  next  session  of  Congress,  the  legislation  neces- 
■ary  to  make  effective  its  proposed  form  of  government  and  its  eon- 
lusions  as  to  '  the  proper  proportion  of  expenses,”  interest  on  the 

.mded  debt  included,  to  be  borne,  respectively,  by  the  District  and 
re  l  mted  states. 

The  plan  proposed  contemplated,  then,  that  on  and  subsequent  to 
re  first  Monday  in  December  of  that  year  Congress  would  consider 
ie  report  of  the  joint  committee  and,  m  that  connection,  would  then 
etermine  '  the  proper  proportion  of  the  expenses  of  said  government 

vlereof,>  eluding  interest  on  the  funded  debt,  which 
lould  be  borne  by  said  District  and  the  United  States,  respectively  ” 
his  determination  was,  in  fact,  three  and  a  half  years  thereafter.'  ' 
,-But  this  same  act  winch  thus  provided  for  the  future  determination 
,  this  question  and  pledged  the  faith  of  the  United  States,  required 
fe  srnlnng  fund  commissioners  of  the  District  to  issue  the  bonds  in 
estion  and  provided  that  they  should  be  dated  August  1,  1874,  and 
thelr  immediate  exchange  for  outstanding  certificates  of 

JuHpH uTf’  a  ffiecte<l  proceeding  which  contemplated  that  this 

debti  ^ould  be  m  existence  when  the  committee  reported  and  • 
ingress  acted  on  the  report. 

util  Iw  ^5*  .they  We/e  not  in  an7  considerable  quantity  exchanged 
.  nstrnkU  date,caPn  have  no  bearing  on  the  question  'of  statutory 
ns  traction  now  before  us.  If  it  could,  it  would  be  met  by  the  fact 

S.  Doc.  432,  63-2 - 2 
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that  determination  of  the  proportionate  liabilities  of  the  District  and 
of  the  United  States  did  not  take  place  until  long  after  contemplated, 
and,  in  fact,  long  after  all  bonds  were  issued  and  exchanged,  except 
the  small  portion  authorized  by  the  act  of  June  16,  1880,  and  that 
issue  of  the  same  bonds  was  expressly  limited  to  exchange  for  obliga¬ 
tions  and  judgments  on  obligations  incurred  before  the  joint  resolu¬ 
tion  of  March  14,  1876,  and  to  be  issued  in  payment  of  unsettled 
obligations  contemplated  by  section  5  of  the  act  of  1874. 

It  thus  appears,  seemingly  beyond  question,  that  Congress  con¬ 
templated  that  the  question  as  to  what  proportion  of  expenses  of 
the  District,  “including  interest  on  the  funded  debt”  should  be  borne 
by  the  United  States  would  be  determined  after  these  bonds  had 
become  a  part  of  the  funded  debt  and  the  question  was  m  fact  so 
subsequently  determined.  The  report  of  the  joint  committee  was 
directed  to  be  made  at  a  time  when  it  was  contemplated  that  these 
bonds  would  be  a  part  of  the  funded  debt  and  when  it  was  madei 
and  legislation  on  the  question  had  they  were  actually,  except  as  to 
the  minor  portion  stated,  a  part  of  the  funded  debt,  and  that  minor 
portion  was  given  the  same  status  and  their  issuance  was  but  a 

completion  of  the  original  transaction.  : 

Since  it  is  of  necessity  admitted  that  by  the  act  pt  1874  the  to  be 
determined  proportion  of  the  “expenses”  of  the  District  to  be  borne 
by  the  United  States  were  “expenses”  of  the  District  within  which 
were  to  be  included  the  interest  on  the  old  funded  debt,  by  what  legiti  j 
mate  process  of  reasoning  can  it  be  said  that,  when  Congress  came  te 
consider  and  determine  the  part  of  the  burden  of  the  District  tin 
United  States  would  assume,  it  intended  to  include  therein  the  in¬ 
terest  on  a  part  of  the  then  existent  funded  debt  and  exclude  anothei 
part  ?  Was  there  reason  for  such  a  discrimination  ?  Quite  the  con 
trary.  The  old  funded  debt  was  a  debt  as  to  which  for  the  most  par 
the  United  States  had  assumed  no  responsibility.  If  created  througl 
power  granted  by  Congress,  the  greater  part  of  it  was  not  created  tn 
its  initiative  or  by  any  specific  direction  in  relation  thereto.  IJ4,j 
new  funded  debt,  that  now  in  question,  was  created  as  a  funded  de 
by  congressional  direction,  and  certain  responsibilities  in  connection 
therewith  were  imposed  on  the  United  States.  The  circumstances  oj 
the  two  cases  and  the  relative  obligations  of  the  United  States  wouh 
indicate  that  if  there  was  to  be  a  distinction  made,  an  assuming  olai; 
obligation  in  one  case  and  not  in  the  other,  the  result  would  have  beeJ 
the  exclusion  of  the  old  and  the  inclusion  of  the  new. 

As  aiding  very  materially,  then,  in  the  solution  of  the  question  a 
issue,  I  must  conclude  that  the  specific  inclusion  in  section  5  c 
“interest  on  the  funded  debt”  in  the  “expenses”  of  the  District  t 
be  provided  for  proportionally,  contemplated  the  inclusion  therei 
of  interest  on  the  funded  debt  to  be  created  by  virtue  of  the  provi 

sions  of  that  act.  .  .  . 

Before  attempting  application  of  this  conclusion,  since  it  wi 

probably  not  be  readily  accepted  by  all  students  of  the  question,  j 
may  be  well  to  consider  whether  any  confirmation  of  that  conclusiO! 
is  found  in  the  act  finally  determining  as  to  the  proper  proportional 
appropriations,  or  in  ad  interim  appropriation  acts,  or  elsewhere. 

President  Grant’s  sixth  annual  message,  dated  December  7, 
contains  a  statement  which  is  entitled  to  some  weignt.  It  is  nioi 
than  the  expression  of  a  personal  opinion  as  to  the  meaning  ot  legi 
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lation  for  the  President  participates  in  legislation,  to  an  extent,  by 
examining  it  and  informing  himself  of  its  meaning  and  giving  it 
force  by  his  approval.  This  message  was  sent  to  Congress  after  he 
jhad  approved  the  act  of  1874  and  before  the  report  of  the  committee 
provided  for  therein.  In  it  he  was  discussing  the  affairs  of  the  Dis¬ 
trict  of  Columbia  and  with  particular  reference  to  its  indebtedness 
and  in  that  connection  he  said  : 

The  act  of  Congress  of  June  20,  1874,  contemplates  an  apportionment  between  the 
United  states  Government  and  the  District  of  Columbia  in  respect  to  the  payment 
)f  the  piincipal  and  interest  of  the  3.65  bonds.  Therefore,  in  computing  with  pre- 
jnsion  the  bonded  debt,  of  the  District,  the  aggregate  sums  above  stated  as  respects 
L 65  bonds  now  issued,  the  outstanding  certificates  of  the  board  of  audit,  and  the 
madjusted  claims  pending  before  that  board  should  be  reduced  to  the  extent  of  the 
tmount  to  be  apportioned  to  the  United  States  Government  in  the  manner  indicated 
in  the  act  of  Congress  of  June  20,  1874. 


Several  appropriation  acts  passed  during  the  interval  between  June 
iO,  1874,  and  June  11,  1878,  specifically  provide  that  the  amounts 
ippiopiiated  are  to  “  be  considered  and  adjusted  as  a  part  of  the 
)ropei  proportional  sum  to  be  paid  by  the  United  States  toward  the 
expenses  of  the  government  of  the  District  of  Columbia;”  but  it  is 
lgmncant  that  the  first  of  these  acts  which  appropriates  for  interest 
>n  these  bonds,  the  act  of  February  1,  1875  (18  Stat.,  304),  which 
tppiopnated  for  that  purpose  only,  contained  in  a  proviso  not  only 
he  words  quoted  above,  but  in  addition  thereto  the  words  u  and 
oward  the  interest  on  the  funded  debt  of  the  District  ” 

This  act  was  not  of  such  a  nature  that  it  could  change  the  liability 
4  the  United  States  by  adding  to  or  detracting  therefrom,  but  being 
nacted  at  the  time  that  it  was,  the  day  on  which  the  first  installment 
I'  interest  on  these  bonds  became  due,  and  specifically  providing, 
P  connection  with  an  appropriation  for  that  purpose  alone,  that  the 
um  should  be  considered  and  adjusted  as  a  part  of  the  proportional 
urn  to  be  paid  toward  expenses  and  interest,  not  only  indicates  the 
itention  of  Congress  then  that  interest  was  to  figure  in  the  pro¬ 
portional  sum  to  be  paid  by  the  United  States,  but  that  the  interest 
n  these  particular  bonds,  then  appropriated  for,  would  be  included 
herein.  This  provision,  however,  indicative  as  it  is,  can  have  no 
eal  determining  force,  for  it  was  not  permanent  legislation  and  must 
e  considered  as  within  the  rule  that  conditions  attached  to  an  annual 
‘ppropnation  operate  only  on  that  appropriation  and  do  not  con- 
titute  permanent  legislation. 

Contrary  to  this  express  policy  is  the  act  of  July  31,  1876,  for  the 
jscal  year  1877,  providing  for  the  payment  by  the  Secretary  of  the 
treasury,  out  of  any  revenues  of  the  District  not  needed  for  current 
xpenses  of  schools,  police  and  fire  department,  of  the  interest  on 
lese  bonds,  for  an  advancement  out  of  the  Treasury  if  the  revenues 
he  District  should  be  sufficient  and  for  a  reimbursement  of  the 
mted  States  out  of  the  District  revenues.  Practically  the  same  pro- 
ision  was  made  in  the  act  of  March  3,  1877,  for  the  fiscal  year  1878, 
jading  strongly  to  the  conclusion  that  Congress  intended  to  provide 
iat  interest  accruing  on  these  bonds  during  those  two  fiscal  years 
!iould  be  paid  out  of  District  revenues  alone,  or,  if  paid  out  of  the 
reasury  of  the  United  States,  it  should  be  reimbursed.  But  being 
/  khe  above  rule,  it  can  not  be  contended  that  these  provisions 
r  these  two  years,  antedating  the  act  of  1878,  defined  the  relative 
abilities  between  the  District  and  the  United  States  other  than  for 
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those  years,  anl  since  a  question  under  these  two  acts  is  pending 
elsewhere  I  do  not  care  to  discuss  either  reason  for  or  result  ot  that 

legislation.  controllin  legislation  after  the  act  of  June  20,  1874,  ,  is 

found  in  the  act  of  June  11,  1878  (20  Stat.,  102),  commonly  called  the 
1  ‘  organic  act,”  considered  of  course  in  its  relation  to  and  m  connection 
with  the  purposes  declared  in  the  act  of  1874.  . 

This  is  the  act  contemplated  by  section  5  of  the  prior  act  and  is 
legislation  had  after  the  report  of  the  joint  committee  directed  to  re¬ 
port  a  form  of  government  and  the  proper  proportion  ol  expenses  ot 
the  District,  including  interest  on  the  funded  debt,  to  be  paid  respec¬ 
tively  by  the  District  and  the  United  States. 

The  important  feature  for  consideration  in  this  connection,  and  in 
connection  with  the  half-and-half  provision,  is  the  method  adopted  lor 
defraying  the  expenses  of  the  District,  found  m  section  3. 

After  providing  for  estimates  for  work  proposed  m  the  next  fiscal 
year,  for  construction  and  repair  of  bridges,  etc.,  and  for  an  itemized 
statement  and  estimate  of  the  amount  necessary  to  defray  the  ex¬ 
penses  of  the  government  of  the  District  of  Columbia  for  the  next 
fiscal  year,”  it  is  provided,  after  the  submission  of  the  estimates  to  and 
their  consideration  by  the  Secretary  of  the  Treasury,  and  their  trans¬ 
mission  to  Congress,  that 


To  the  extent  to  which  Congress  shall  approve  of  said  estimates,  Congress  shall  ap¬ 
propriate  the  amount  of  fifty  per  centum  thereof;  and  the  remaining  fifty  per  centurn 
li  such  approved  estimates7 shall  be  levied  and  assessed  upon  the  taxable  property 
and  privileges  in  said  District  other  than  the  property  of  the  United  States  and  the 

District  of  Columbia 


And  this  procedure  is  not  for  the  purposes  of  this  particular  yeai 

only  but  is  to  occur  “  annually  thereafter.”  . 

It  is  noticeable  that  section  5  of  the  act  of  1874  contemplated,  ill 
terms,  consideration  of  proportionate  contribution  to  expenses 
“ including  interest  on  the  funded  debt,”  and  that  the  act  ol  1871: 
treats  of  the  amount  necessary  to  defray  “  the  expenses  of  the  govern¬ 
ment  of  the  District  of  Columbia”  without  specific  reference  t( 

interest  in  that  connection.  ,  , 

But  we  are  now  at  a  point  where  we  have  something  more  tan0ibl< 
for  consideration  than  the  mere  inclusion  or  omission  oi  a  word,  i 
fact  for  pertinent  consideration  later.  We  have  now  permanen 
legislation,  the  legislation  so  long  contemplated,  and  with  that  bet  on 
us  we  may  intelligently  and  satisfactorily  consider  the  pledge  of  th. 
United  States  and  incidentally  resume  consideration  of  the  adde< 

W°There  certainly  can  be  no  reasonable  contention  that. in  its  opera 
tion  on  the  question  of  the  liability  of  the  United  States  on  thes 
bonds  the  provisions  of  the  organic  act  of  1878  are  to  be  considere 
and  interpreted  by  themselves,  separate  and  apart  from  anyth  ! 
else.  This  act  and  the  act  of  1874  are  m  pan  materia  and  hence  th 
later  act  must  bo  read  in  connection  with  and  m  the  light  ol  tn 

f°™ction  7  of  the  act  of  1874,  as  amended,  pledging  the  faith  of  th 
United  States,  and  section  5  of  the  same  act,  containing  a  provisio 
referred  to  in  the  pledging  clause,  and  section  3  of  the  organic 
making  definite  the  contemplated  proportional  appropriations,  mm 
all  be  construed  together  to  determine  the  scope  of  the  obligatio 
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issumed  The  provision  in  the  organic  act  making  definite  the  con- 
emplated  proportional  appropriations  must  be  read  into  the  plede- 
ng  clause  in  section  7  of  the  act  of  1874.  1  g 

That  pledge  obligated  the  United  States  to  provide  the  revenues 
eeessary  to  pay  interest  and  create  a  sinking  fund  by  “proper  pro- 
ortional  appropriations”  and  by  causing  tires  to  be  levied,  etc. 

C  tha-D  tW°  "ays  providing  these  revenues  are  men- 
loned.  true.  But  not  two  independent  wavs  either  of  which  could 

-ould0W  ‘d ?‘'0V'd?  af  (veri?st  ty™  in  ‘he  use  of  language 
on  a  I?  Ufed  '(°!'  mstead  of  “and”  if  that  had  been  the  inten¬ 
on.  And  v  hv,  if  it  was  all  to  be  provided  bv  taxation  on  the  proo- 
ty  within  the  District,  should  there  have ‘been  any  occasion  for 
roportional  appropriations,  a  kind  of  appropriation  which  necessarily 

lean  „77  ^1°“  m?T  an£  a,  Part  h?  the  other,  and  could  not 

lean  a/Z  by  one  designated  method.  Appropriations  were,  of  course, 

7  essan  under  adopted  methods  to  take  the  money  out  of  the  Di=- 
Kt  s  revenues,  but  these  were  to  be  proportional  appropriations  ” 
,V'e  proper  proportion  of  appropriations  having  been  determined 
l  the  act  of  18/8,  ‘as  contemplated”  by  the  act  of  1874,  the  pledge 
^ame  a  pledge  to  appropriate  50  percent  out  of  the  Treasury  of 
ie  Lnited  States  ana  oOper  cent  out  of  the  revenues  of  the  District, 
cut  then  there  was  something  else  required  to  make  the  pledge 
tmpiete  and  assume  the  payment  of  the  bonds.  The  pledge  of  tlie 
mted  States  to  pay  was  good.  The  pledge  of  the  United  States  to 
’piopna.te  out  of  funds  of  the  District  50  per  cent  was  good 
i  far  as  it  went.  But  an  appropriation  out  of  the  revenues  of  the 
strict  w  ould  do  no  one  any  good  unless  the  revenues  were  there  to 
, 3et  tbe.  appropriation,  and  so  the  United  States  pledged  itself  that 
i  would  levy  such  taxes  on  the  property  within  the  District  as  would 
(ovide  such  pioportionate  part  of  the  revenues  as  might  be  appro¬ 
bated  out  of  District  revenues,  and  if  “do  so”  has  a  significance 
Inch  must  be  applied  to  the  District  and  not  to  both  parties,  a  very 

cubtiul  proposition,  it  can  easily  and  consistently  be  found  in  this 
canection. 

iReverting  now  to  the  question  of  the  inclusion  of  interest  in 
xpenses  contemplated  by  the  act  of  1878,  there  is  aside  from 
fcitters  already  suggested  and  aside  from  the  assumption  that  interest 
>  a  governments  debt  is  a  necessary  “  expense  of  government  ”  an 
aparently  mcontrqvertibie  reason  why  it  must  be  concluded’  that 
l-erest  was  and  is  included  m  the  expense  of  government  to  be  met 
5  .the  hah-and-half  plan. 

^  ^at  un(^er  t^s  plan,  as  outlined  in  section  3 
une  act  ol  18/8,  there  is  no  contemplation  that  the  District’s  part 
nectary  and  approved  expenditures  is  to  be  paid  out  of  a  purse 
Y*d.v  sufficiently  filled  and  with  some  to  spare.*  On  the  contrary. 
i  Provlsion  is  that  after  the  estimated  expenditures  for  the  next 

1 V  k  ear  ,  e  been  aPProTed  by  Congress,  and  to  the  extent  that 
y  aaJe  b.een  so  approved,  “the  remaining  fifty  per  centum  of  such 
g  raced  estimates  shall  be  levied  and  assessed  ufion  the  taxable  property 
p'  privileges  m  said  District.  y  1  y 

r  nh!ch  the  lev5yg  of  taxes  on  the  property  and 

„  ?  “  the  Dlstnct  was  authorized  was  thus  defined  and  thus 

.  “  L  Th/5  was  ,a  so-called  organic  act.  It  was  an  act  which 
vKlecl  a  form  of  government,  created  the  governing  body,  and 
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defined  its  powers,  and  it  is  elementary  that  the  created  govern™, 
body  could  have  no  power  except  that  specifically  delegated  by  its< 
creator  or  necessarily  incident  thereto.  The  last  tax  law  theretofore 
the  act  of  March  3,  1877,  authorized  the  levying  of  taxes  at  a  specified 
rate  for  the  fiscal  year  ending  June  30,  1878,  and  section  18  made  i 
the  permanent  tax-  law  of  the  District  until  repealed,  but  the  organ i. 
act  provided  for  the  levying  of  taxes  for  the  fiscal  year  ending  Ju  i 
30  1879,  and  subsequent  years,  and  fixed  a  maximum  instead  ol  i 
’  ™  nntlinritv  to  fwv  anv  taxes  in  exce 


o(),  lb<y,  ana  sudocuudui  a  . 

specific  rate,  but  contains  no  authority  to  levy  any  taxes  m  exces 
J  that  necessary  to  produce  50  per  cent  of  the  approved  es  i 
mated  expenses,  the  levying  of  which  is  to  be  on  the  taxable  propert; 

and  privileges  in  the  District.  .  .  e 

Tile  sundry  civil  act  of  June  20  1878,  appropriating  for  the  ex 

nenses  of  the  District  for  the  fiscal  year  ending  June  30  1879,  th 
Lst  year  under  the  operation  of  the  organic  act  provided  that  th 
Commissioners  of  the  District  “shall  have  power  to  assess  and  collec 
the  taxes  for  the  fiscal  year  eighteen  hundred  and  seventy-nine 
the  basis  of  their  estimates  submitted  to  Congress,  meaning  n<Tessai  ' 
in  connection  with  the  provisions  of  the  organic  act  itself,  to  tbj 
extent  of  50  per  cent  of  those  estimates,  and  no  other  power  to  lev 

U If  interest  on  the  funded  debt  was  not  to  be  included  in  the ^estj 
mated  expenses  of  the  District,  made  the  basis  of  the  ha,lf-and-  a 
appropriation,  then  from  what  possible  source,  with  the  taxir 
power  of  the  District  on  property  and  privileges  exhausted,  was  tl 
money  to  come  with  which  the  District  could  pay  this  interest 
Taxes  were  to  be  collected  during  each  fiscal  year  with  which 
meet  the  District’s  part  of  the  expenses  for  that  year.  .Taxes,  . 
course,  could  not  be  levied  to  produce  actually  and  exactly  this  . 
per  cent- the  result  might  be  a  surplus  or  a  deficit.  If  a  surpto. 
it  could  not  be  expected  that  it  would  be  sufficient,  if  the  ta»s  w© 
levied  as  directed,  to  meet  these  large  interest  payments.  Wheth 
in  fact  a  large  surplus  or  a  deficit  resulted  m  any  one  yeai  could  ha 
no  bearing  on  the  construction  of  a  statute  which  authorized  taxatn 
only  to  the  extent  of  50  per  cent  of  a  specified  amoun  . 

I  am  wholly  unable  to  conceive  that  Congress,  a  body  of  men 
intelligence  and  business  ability,  having  m  hand  the  relief  of 
chaotic  condition  and  the  making  of  adequate  and  equitable  pi 
visions  for  the  future,  could  have  devised  a  plan >  under ^  which 
made  the  United  States  a  guarantor  for  the  pay  men ,  of  “terest 
the  District  and  which  it  expected  the  District  itself  t  o  pay  an  d  t 
formulate  for  the  District  a  fiscal  plan  which,  in  its  proper  operati 
as  directed,  would  leave  the  District  without  the  ability  to  pay. 

And  from  another  viewpoint,  if  interest  on  these  bonds  was  ot 
be  included  in  the  expenses  to  be  estimated  for  and  approved  a 
paid  on  the  half-and-half  plan  as  provided  in  the  act  ot  1878,  and 
power  was  conferred  on  the  District  to  levy  other  taxes Ahar  th 
necessary  to  raise  50  per  cent  of  those  estimated  and  approv 
expenses,  what  had  already  become  of  the _  faath .of  the  Uni  , 
States”  pledged  in  section  7  of  the  act  of  187  .  y  P  P  P 
portional  appropriations”  has  become  as  “sounding  brass  and; 
tinkling  cymbal”  and  the  “causing  to  be  levied  UP°?  pr°P 
within  said  District  such  taxes  as  will  do  so  pledge  is  open 
the  suspicion  that  the  injection  of  the  do  so  therein  was  b 
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_  calculated  to  induce  the  District's  creditors  to  invest  in  a 

old  brick. 

But  how  simple  to  get  away  from  all  of  this  and  keep  the  pledged 
lith  by  concluding  in  line  with  the  actual  practice  of  many  years, 
Lnce  the  passage  of  the  organic  act,  that  it  was  the  intention  that 
iterest  on  the  funded  debt,  these  bonds  included,  was  to  be  included 
1  the  estimated  and  approved  expenses  of  the  government  of  the 
istrict  of  Columbia  and  appropriated  for  on  the  half-and-half  basis. 
ow_  else  can  be  kept  the  pledged  faith  that  the  United  States  will 
to  vide  the  revenues  to  pay  the  interest  on  these  bonds  “by  proper 
roportional  appropriations"  and  “by  causing  to  be  levied  upon  the 
•operty  within  said  District  such  taxes  as  will  do  so."  Incidentally, 
may  be  said  that  if  the  potential  words  “do  so"  are  to  be  considered 
i  operative  as  to  all  the  necessary  revenues,  then  the  first  part  of  the 
edge,  preceding  the  very  significant  conjunction  “and,"  must  be 
garded  as  of  no  effect  whatever,  a  conjunction  joining  two  parts  of 
thing,  one  pari  of  which,  on  the  basis  of  100  as  a  whole,  is  to  be 
>unted  as  0  and  the  other  part  as  100. 

^at  I  ma}  not  seem  to  have  overlooked  it  I  note  the  provision 
the  last  sentence  of  section  4  of  the  organic  act  as  follows : 

iHereaftei  the  Secretary  of  the  Treasury  shall  pay  the  interest  on  the  three-sixtvsfive 
nets  ot  the  District  o±  Columbia  issued  in  pursuance  of  the  act  of  Congress  approved 
lie  twentieth,  eighteen  hundred  and  seventy-four,  when  the  same  shall  became  due 
rl  payable;  and  all  amounts  so  paid  shall  be  credited  as  a  part  of  the  appropriation 

the  year  by  the  Lnited  States  toward  the  expenses  of  the  District  of  Columbia 
hereinbefore  provided.  '  ’ 


This  provision  is  entirely  consistent  with  the  theory  advanced 
insistent,  in  fact,  with  either  theory.  As  applied  to  the  theory 
,;at  this  interest  is  to  be  included  in  the  sum  for  which  half-and-half 
rpropnations  are  to  be  made,  it  means  simply  that  the  Secretary 
S  Ireasury  shall  pa}r  this  interest  when  due,  thus  guaranteeing 
\  prompt  payment,  and  that  when  the  amount  of  approved  expenses 
Merest  included ,  has  been  determined  and  the  United  States7  one- 
tit  appropriated,  the  amount  paid  on  account  of  interest  is  to  be 
ducted  from  (“credited  as  a  part  of")  the  United  States7  one-half 
|vmg  the  remainder  of  that  one-half  and  the  whole  of  the  District's 
oe-hah  exactly  sufficient  to  meet  all  of  the  other  approved  expendi- 
[Fes,  the  Lnited  States,  as  a  result,  contributing  to  the  other  expendi- 
'eS  tI  l™0!1111  of  the  interest  paid  less  than  the  District  contrib- 
b  i  fi  ^  jy  ?  last  statement  were  to  be  taken  literally ,  it  would  mean 
(f;  .  e  United  States  had  assumed  to  pay  all  the  interest  and  the 
strict  none  m  return  for  which  the  District  paid  all  of  an  equal 
count  o£  other  expenses  and  the  United  States  none;  but  in  effect 
Dimply. provides  for  the  advancing  of  money  by  the  United  States 
meet  interest,  one  installment  of  which  is  due  at  a  time  when 
HJtnct  revenues  for  the  year  are  probably  not  yet  available,  makes 
>;tam  the  payment  of  the  interest  when  due,  and  results,  on  an 
•  ustment  of  accounts,  m  the  payment  by  each  partv  of  one-half 
»  he  whole  amount,  interest  included. 

mother  theory  is  contended  for  in  connection  with  the  provision. 

. -JrJf  mxs®ctl0n  3>  providing  for  the  half-and-half  plan, 

t  ftG  u  (20  Stat.),  is  set  out  specifically  the  items  of  expenditures 
,fib  11 9  111  ibe  half-and-half  provision,  with  no  mention  therein 

he  o.65  bonds  or  of  interest  or  sinking  fund,  and  that  on  the 
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opposite  page,  in  another  section,  is  found  the  provision  quoted 
requiring  the  Secretary  of  the  Treasury  to  pay  the  interest  on  thes( 
bonds,  the  amount  paid  to  be  credited,  etc.,  and  it  is  argued  that  thie 
is  an  independent  provision  the  operation  of  which  requires  the  pay¬ 
ment  of  this  interest  out  of  and  to  be  credited  as  a  part  of  the  appro 
priation  by  the  United  States  toward  the  expenses  of  the  District. 

There  can  be  no  force  to  the  argument  except  such  as  is  dependen 
on  the  conclusion  that  the  failuie  to  specifically  mention  interest  n! 
section  3  and  the  inclusion  of  the  provision  in  section  4  necessaril; 
implies  that  interest  was  not  to  be  included  in  the  “  expenses  ”  appro 
priated  for  on  the  half-and-half  plan,  but  was  to  be  paid  out  of  a  hat 
appropriated  to  meet  approved  estimates  which  did  not  mclud 

m  What  has  been  said  already  applies  to  the  proposition;  but,  overloo 
the  fact  that  interest  was  included  in  the  estimates  made  under  thi 
act  and  approved  and  consider  the  result  of  the  theory. 

Assume  for  illustration,  that  approved  estimates  for  the  hrst  hsci 
year  under  the  operation  of  this  act  were  $5,000,000,  interest  n < 
included,  two  and  a  half  million  lor  each  contributing  party  Thes 
approved  estimates  divided  by  two  were  the  basis  of  the  authority  t 
levy  taxes  and  the  only  authority.  Assume  that  interest  to  be  pai 
during  the  year  amounted  to  a  half  million  dollars.  Deduct  it  Iro] 
the  contribution  of  the  United  States  and  pay  interest  with  it  and 
mUst  necessarily  follow  that  there  is  but  four  and  a  half  millions  < 
revenues  provided  to  meet  five  millions  of  approved  expenses,  mtere 
not  included.  If  that  situation  results  has  the  United  States  coj 
tributed  its  50  per  cent  toward  the  payment  of  the. approved  expense 
interest  not  included  ?  It  has  diverted  half  a  million  of  that  whi< 
it  contributed  as  its  one-half  of  approved  expenditures  to  a  purpo 
which  it  is  contended  is  not  one  of  the  purposes  included  in  the  co 
tribution,  applied  it,  according  to  that  theory,  to  an  unauthoriz* 
purpose,  and  created  a  half  million  shortage  in  revenues  available  1 
approved  expenditures.  To  meet  the  situation  necessarily  resultui 

how  is  the  half  million  to  be  supplied?  <  , 

The  theory  of  the  transaction  on  that  basis  must  be  that  the  h: 
million  thus  applied  to  interest  is  so  applied  by  the  United  Stai 
pursuant  to  its  pledge  to  the  bondholders  to  see  that  this  interest 
paid  out  of  the  revenues  of  the  District  derived  from  taxation  a 
that  though  primarily  paid  as  directed  the  result  must  be  m  efh 
payment  by  the  District.  And  so  it  would  be  if  the  District  had  j 
means  to  and  did  supply  the  half  million  resultant  deficiency . 

But  there  is  still  another  view  of  the  transaction,  a  sort  ol  si 
light  on  the  situation.  If  the  estimated  expenditures  contemplat 
by  section  3,  on  which  the  half-and-half  appropriations  were  pre  * 
cated,  were  not  to  and  did  not  include  interest  and  the  only  pov 
conferred  on  the  District  to  levy  taxes  was  to  levy  taxes  to  the  exto, 
of  50  per  cent  of  those  expenditures  approved,  what  has  become 
the  pledged  faith  that  the  United  States  would  provide  the  reveni 
necessary  to  pay  this  interest  by  (contended  for  cops  true  ti(j 
“  causing  to  be  levied  upon  the  property  within  the  District  si 
taxes  as  will  do  so  ?  ”  It  hasn’t  done  as  it  promised,  but  according 
this  theory  has  failed  in  its  pledged  duty  and  taken  money  app  1 
priated,  theoretically,  for  other  purposes  and  misapplied  it  t 
left  the  District  without  the  power  to  make  it  good  it  it  wanted  1 
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The  necessities  of  the  case  as  the  outgrowth  of  this  theory  can  not 
make  law  to  meet  them,  but  the  fact  that  one  construction  creates  an 
impossible  and  impracticable  condition  while  another  results  in  the 
accomplishment  of  declared  intentions  furnishes  the  basis  for  the 
application  of  an  established  rule  of  construction,  and  it  is  statutory 
construction  with  which  we  have  to  do. 

.  But  there  are  still  otheh  considerations  applicable  in  the  construc¬ 
tion  of  the  clause  quoted. 

It  is  in  no  sense  an  appropriation,  neither  does  it  in  any  way  attempt 
to  legislate  or  determine  as  to  liability  for  interest.  Its  plain  purpose 
is  to  provide  the  method  of  payment,  to  the  end,  as  already  suggested, 
that  payment  may  certainly  be  made  and  at  the  place  already  desig¬ 
nated,  and  particularly  that  payment  may  be  made  when  due ,  an 
always  possible  condition  with  the  United  States,  but  not  so  with  the 
District,  when  time  of  payment  of  taxes  is  considered.  But,  finally, 
is  this  suggestion,  a  consideration  of  importance  in  determining  why 
:his  clause  was  inserted  as  it  was  and  where  it  was,  a  consideration 
lot  apparent  from  the  clause  itself  and  involving  the  rules  of  con¬ 
struction  in  the  light  of  the  context. 

Section  4,  containing  this  clause,  after  some  provisions  with  refer¬ 
ence  to  the  tune  of  payment  of  taxes,  provides  for  the  payment  into 
he  Treasury  of  the  United  States  of  all  taxes  collected"  and  then, 
wealing  of  disbursements,  provides  that  these  taxes  “  as  well  as  the 
ippropriations  to  be  made  by  Congress  as  aforesaid”  shall  be  dis¬ 
bursed  on  vouchers  audited  and  approved  by  the  auditor  of  the 
.District  and  certified  by  the  commissioners,  and  this  provision  in 
his  section  as  to  the  method  of  disbursing  all  these  revenues,  taxes, 
nd  appropriations  by  Congress,  as  aforesaid,  combined,  is  the 
trongest.  apparent  reason  for  the  appearance  of  the  provision  in 
Luestion  in  this  same  section,  and  its  object  was  to  take  the  payment 
•f  interest  on  these  bonds  out  of  the  provision  for  disbursement  on 
puckers  as  above  provided  and  empower  the  Secretary  of  the 
reasury  to  make  these  interest  payments,  without  vouchers,  when 
ue.  and  for  the  certain  accomplishment  of  the  objects  above  stated. 

,  Many  appropriations  for  interest  on  these  bonds  were  made  after 
Ims  time,  involving  in  each  case  some  declaration,  in  usual  form  or 
jtherwise,  on  the  subject,  by  Congress,  but  the  controlling  legislation 
pn  the  subject  is  that  had  previous  to  and  including  the  organic  act 
W  1S78,  and  mere  declarations  or  expressions  of  opinion  thereafter 
jjould  not  serve  to  alter  or  impair  the  obligations  already  assumed, 
a  so  far  as  subsequent  declarations  of  or  acts  done  by  Congress  are 
7  value  as  determining  the  situation  they  very  generally  serve 
?  .a  recognition  by  Congress,  of  the  obligations  on  the  part"  of  the 
nited  States  to  contribute  its  proportion  toward  the  payment  of 
ns  interest,  and  in  many  instances  expressly  recognize  the  interest 
n  these  bonds  as  a  part  of  “the  expenses”  of  the  District, 
t  will  be  observed  that  the  question  has  been  treated  thus  far  with 
erenee  to  interest  alone  and  that  sinking  fund  for  the  payment  of 
ie  principal  of  the  bonds  has  not  been  considered.  This  course 
as  been  taken  thus  far  not  because  the  question  of  the  payment 
e  bonds,  has.  escaped  attention  but  because  some  things  bearin0, 
i  the  question  in  hand  have  been  said  in  legislation  about  interest 
cn  have  not  been  said  about  sinking  fund  or  payment  of  principal. 
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The  pledge  of  the  United  States  with  reference  to  these  bonds,  in 
section  7  of  the  act  of  1874,  was  to  provide  the  revenues  by  the  I 
methods  stated,  to  pay  the  interest  and  create  a  sinking  fiund  for  the 1 
payment  oj  the  principal  thereof  at  maturity ,  a  pledge  which  pro-  | 
vided  as  fully  for  the  creation  of  a  sinking  fund  as  for  the  payment  of  j 
interest  and  by  the  same  methods,  supported  by  the  oame  pledged  I 

c  HI 

faith.  .  .  n  i  I 

Section  5,  referred  to  above  as  containing  the  provision  to  which 

reference  is  made  in  the  use  of  the  words  as  contemplated  m  this 
act,”  makes  no  specific  reference  to  sinking  fund  or  payment  of 

principal  of  these  or  any  other  bonds. 

There  was  no  provision  in  the  organic  act  of  June  11,  1878,  referring 
in  terms  to  a  sinking  fund  for  the  payment  of  the  principal  of  these  | 
bonds.  All  that  is  said  above,  however,  with  reference  to  the  non- 
ability  of  the  District  to  pay  the  interest  on  these  bonds  under  the 
provisions  of  this  act,  if  not  included  in  the  approved  estimates, 
applies  with  equal  force  to  the  payment  of  the  principal.  J 

The  only  declaration  in  the  interim  between  these  acts  as  to  the 
principal  of  these  bonds  on  the  part  of  anyone  having  directly  to 
do  with  legislation  is  the  very  clear  and  forcible  declaration  of 
President  Grant,  quoted  above,  with  reference  to  the  contemplated 
apportionment  of  “principal  and  interest  of  the  3.65  bonds  and  his 
statement  that  “in  computing  with  precision  the  bonded  debt  of  the 
District  the  aggregate  sums  stated  above  *  *  *  should  bf 

reduced  to  the  extent  of  the  amount  to  be  apportioned  to.  the  Uni  tec 
States  Government,”  the  “  aggregate  sums ”  mentioned  being  aggre¬ 
gate  of  principal.  .  ,, 

The  sundry  civil  bill  of  June  20,  1878,  nine  days  after  the  passage 

of  the  organic  act  appropriating  for  the  fiscal  year  ending  SO 

1879 ,  appropriates  $1,250,000,  on  the  basis  of  estimates  made  bejon 
the  passage  of  the  organic  act,  not  in  full  of  but  “to  be  credited  t< 
the  United  States  on  its  proportion  of  the  expenses  of  the  District  o 
Columbia  for  the  fiscal  year  ending  June  30,  1879,  under  the  aCj 
approved  June  11,  1878,”  and  authorized  the  Secretary  of  the  ireas 
ury  to  advance,  from  this  sum,  to  the  Commissioners  of  the  District, 
from  time  to  time,  such  sums  as  “may  be  necessary  to  carry  on  th 
government  of  said  District,  including  accruing  interest  on  the  bona\ 
of  the  District ”  This  appropriation  was  augmented  for  that  year  b; 
$466,533.23,  carried  in  a  deficiency  bill  of  March  3,  1879,  with  decla 
rations  in  connection  therewith  not  so  material  as  the  date ,  excepj 
that  the  aggregate  of  the  two  amounts  is  said  to  be  50  per  cent  of  t 
expenses  of  the  government  of  the  District  of  Columbia  for  the  fisc£ 
year.  There  was  nothing  in  either  of  these  acts  providing  one-haJ 
of  the  necessary  revenues  for  the  fiscal  year  1879  about  a  sinkin 
fund,  but  there  was  contemporaneous  and,  to  an  extent,  coordmat 

legislation  on  the  subject.  .  . 

The  first  direct  declaration  of  Congress  on  the  question  of  a  sml 
ing  fund  to  meet  the  principal  of  these  bonds,  after  the  pledgur 
clause  of  the  act  of  1874,  is  found  in  the  sundry  civil  act  of  March  < 
1879  (20  Stat.,  377,  403-410).  This  act  precedes  m  the  publicatio 
the  deficiency  act  of  the  same  date  referred  to,  but  they  seem  to  ha\ 
been  approved  on  the  same  dav,  and  which  was  first  appioved  is  nu 
very  material;  which  received  the  attention  of  Congress  first  might  h 
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It  is  notiee.blc  that,  preceding  the  clause  in  the  nature  of  permanent 

“  1°  a.i  smking  fund;  the  sundry  civil  act  appropriates 
51,63^,098  78  for  the  purpose  of  paying  “  one-half  of  the  estimated 
expenses  of  the  government  of  the  District  of  Columbia  for  the  fiscal 
|mar  ending  June  30,  1880,  *  *  *  namely  ,”  *  *  *  “For  the 

nterest  and  sinking  fund  on  the  funded  debt.”  *  *  *  The  mean- 

n^,  °f  ,  .nanJely  is  well  understood,  and  no  doubt  brings  interest 
ArSinku1^  fund  within  the  scope  of  “  estimated  expenses.” 

My  attention  is  directed  to  the  assumed  fact,  said  to  be  significant, 
nat  m  all  the  enumerations  in  this  act  (following  “ namely”)  to  be 
^aid  from  the  amount  appropriated,  although  covering  seven  pages, 
here  is  no  mention  of  interest  on  the  3.65  bonds  or  of  the  bonds 
hemselves  m  any  way.  I  don't  know  whether  the  clause  on  page 
10,  designating  $1,155,583.55  of  the  sum  appropriated  for  “interest 
nd  sinking  fund  on  the  funded  debt,”  was  overlooked  or  whether  it 
ras  assumed  that  the  3.65  bonds  were  not  a  part  of  the  funded  debt 

s  now  t0'  lheJ  W6re’ m  faCt’  a  Palt  °f  the  funded  debt  then  as  well 

In  view  of  the  relation  between  this  provision  of  this  act  and  the 
revision  next  for  consideration,  a  glance  at  some  figures  and  a  deter- 
imatioii  of  what  was  included  in  the  $1,155,583.55  will  be  profitable. 
380  aPProPnatlon’  we  must  keep  in  mind,  was  for  the  fiscal  year 

The  Treasurer  s  estimates  for  interest  and  sinking  fund  for  the  fiscal 
ear  ending  June  30,  1880,  were  exactly  $1,155,583.55. 

Included  in  the  schedule  of  “loans”  was  the  3.65  bonds,  and  in  this 

i  «iq  7itSoSnoW?|,Irthx6  °®cial  reports,  was  $501,628.62  for  interest 
1  43,250  ol  3.65  bonds. 

i  Included  also  was  $172,269.43,  which  was  the  “amount  estimated 
i.r  a  sinking  fund  which  would  yield  4  per  cent  and  redeem  the  above 
ans  at  maturity  of  the  3.65  loan.” 

This  certainly  does  include  both  interest  and  sinking  fund  for  the 

•  b5  bonds  m  this  appropriation  for  “interest  and  sinking  fund” 
fr  the  fiscal  year  1880.  B 

But  more  light  is  throw,!  on  the  situation  by  a  statement  of  the 
.  easurer  under  date  of  November  14,  1879,  in  submitting  his 

™es i ssi  lnt£rest  and  smking  fund  for  the  fiscal  year  ending 
•me  30,  1881.  He  says: 

W?ist*lllvw1JwSd  »>088,352  75;  the  appropriation  for  the  current  fiscal 
aountestimait8Hfn5;tth0  tnlffer?n.CeiS  ®67»230.80;  which  arises  from  deducting  the 

*>' ,h*  -A 

*tatem^ ent  stows  conclusively  that  in  the  appropriation  made 

faSd  deh?”^!  V®7,9’  f0r  “interest  and  siuthig  fund  on  the 
i  Med  debt  for  the  fiscal  year  1880.  was  not  only  included  the 

172*2604?  f6*  °Pt  abov®/°,r  the  bonds,  but  thatm  the  item  of 
fnd’fZ'a  f°r  smklng  fund  was  included  $111,840.80  for  sinking 
m  for  these  same  8.66  lands.  The  estimates  for  the  fiscal  yea? 

blnciuded7if  fh*at  after,1880’  mterest  only  on  the  3.65  bonds  would 
bid  m  l  f  tha  fn?ra!  ,annual  estimates  for  “  interest  and  sinking 
e  funded  debt  and  that  the  permanent  appropriation 
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referred  to  would  furnish  the  sinking  fund  for  the  redemption  of  these 

i  l 

Of  interest  in  this  connection  is  the  fact  that  the  amount  appro- 

tor  i"  Si ISTi  : 


District  ot  Columbia  is  slignuy  m  excess  ui  yim-nam  ^  X,^T„ 

tures  authorized  by  the  act  “interest  and  sinking  fund,  included  in 

that  total  and  not  excluded.  .  ,  ,,  .  , 

In  discussing  these  provisions  of  this  act  I  am  mindful  of  the  tact 
that  I  am  discussing  an  annual  appropriation  act  which  so  tar  as 
appropriations  of  that  character  go,  makes  law  only  for  that  year  and 
as  applicable  to  them,  hut  it  happens  in  this  case  that  this  act  ha. 
more  bearing  than  usual  on  other  acts  and  on  permanent  legislatior 
and  that  the  permanent  sinking  fund  legislation  as  to  the  3.65  bond., 
is  found  in  this  act  and  immediately  following  the  annual  provisior, 

iust  under  discussion.  .  .  _  ,  .  ,  .  j  .. 

Both  of  these  provisions  being  found  in  section  3,  which  is  devotee 
to  appropriations  for  the  District  of  Columbia,  I  quote  the  materia 

parts: 


Sec  3  That  the  sum  of  $1,632,098.78  be,  and  is  hereby,  appropriated  for  the  pui 
pose  of  paying  one-half  of  the  estimated  expenses  of  the  government  of  district  c 
Columbia,7  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eitoh  } 

namely:  *  *  *  * 


* 


Fnr  thp  interest  and  sinking  fund  on  the  funded  debt  $1,155,583.55. 
ind  Aere  ifhereby^ appropriated,  out  of  the  proportion^  sum  which  the  Unite 
Slates  mav  contribute  toward  the  expenses  of  the  District  of  Columbia  in  pursua  ( 
,',i  the  act  of  Congress  approved  June  eleventh,  eighteen  hundred  and  seventy-eigh 
in,-  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seventy-nine,  an 

annually  thereafter,  such  sums  as  will,  with  the  int®^  ■*. p^ftheprincip 

and  sixty-five  hundredths  per  centum  per  annum,  be  sufficient  to  pa}  the  princip 

if  the  i-hrpe-sixtv-five  bonds  of  the  District  of  Columbia  _  at-JnLatUj  : 

which  said  sums  the  Secretary  of  the  Treasury  shall  annually  invest  m  said  bonds : 
not  exceeding  the  par  value  thereof;  and  all  bonds  so  redeemed  shall  cease  to 
interest,  and  shall  be  canceled  and  destroyed  in  the  same  manner  that  Lmted  St 
bonds  are  canceled  and  destroyed.  * 


This  provision  in  this  act  has  a  peculiar  feature  about  it  whic 
seems  to  have  escaped  attention  and  some  attendant  conditio 
which,  serve  to  associate  it  with  other  legislation.  .  .  . 

My  attention  is  called  to  the  fact  that  it  appropriates  for  sinta* 
fund  “out  of  the  proportional  sum  winch  the  United  States 
contribute  toward  the  expenses,  of  the  District  of  Columbia  bu 
is  the  proportional  sum  which  it  may  contribute,  no^a®  an,  C  « 
o-ift  to  be  determined  by  the  generosity  of  the  moment,  but 
pursuance  of  the  act  of  Congress  approved  June  11, 1878. 

It  is  apparent  again  that  the  United  States  could  PP  P 
for  sinking  fund  out  of  the  proportional  sum  contrib ut< 5(1  ^  ®^pens 
of  the  District,  excluding  from  expenses  interest  and  sinking  1 
and  still  contribute  to  those  expenses,  interest  and  sinking  fund  nj 
included  “  pursuant  to  the  act  of  June  11,  lo7o.  , 

But  witJinterest  and  sinking  fund  included  m  the  approved  ea 
mates  on  which  the  appropriation  was  based,  as  was  the  cas?JP 
very  act  it  could  do  just  as  it  did  and  keep  its  obligation.  What 
sail  as  to  the  clause  in  the  act  of  1878  about  payment  of  interest  1 
the  Secretary  of  the  Treasury  is  applicable  here  also,  and  the  sai 
reasons  apply  with  practically  the  same  force. 
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But  a  peculiarity  about  tbe  situation  is  this  i  This  is  an  appro¬ 
priation  act  making  appropriations  for  the  year  1880.  Appropria¬ 
tions  had  been  made  for  the  year  1879  by  the  act  of  June  20,  1878. 
But  this  act,  approved  March  3,  1879,  appropriating  for  1880,  makes 
ins  sinking  fund  appropriation  for  the  fiscal  year  1879,  and  annually 
hereafter.  Appropriation,  at  that  time,  for  1879,  out  of  the  pro¬ 
portional  sum  which  the  United  States  may  contribute,  implying  the 
uture,  would,  in  ordinary  course,  be  difficult  of  realization,  "but  this 
>rovision  finds  its  solution  in  the  deficiency  bill  approved  on  the 
•ame  day. 

In  the  act  of  June  20,  1878,  providing  for  the  fiscal  year  1879,  the 
irst  3  car  under  the  organic  act  and  the  half  and  half  plan,  Congress 
lad  made  an  appropriation  “to  be  credited  on  its  proportion  of  the 
xpenses  of  the  District  of  Columbia  ’  and  had  provided  for  advance- 
uents  out  of  it  to  pay  interest.  By  the  deficiency  bill  of  March  3. 
<879,  Congress  appropriated  an  additional  sum,  which,  together  with 
'S  first  appropriation  ‘for  the  general  expenses  of  the  District  of 
blumbia”  made  up  the  United  States’  “fifty  per  centum  of  the  ex¬ 
cuses  of  the  government  of  the  District  of  Columbia”  and  by  the 
permanent  legislation  in  the  act  approved  of  the  same  date  set  apart 
be  necessary  sum  out  of  that  contribution  for  sinking  fund.  The 
act  that  this  was  accomplished  through  a  deficiency  bill  is  fairly  con- 
liusive  of  the  mathematics  applied,  without  repetition,  and  the  con¬ 
struction  put  on  the  provision  at  the  time  of  its  enactment. 

With  the  fiscal  year  first  following  the  enactment  of  the  organic  act 
ae  sinking  fund  began.  The  legislation  establishing  it  and  co- 
rdmate  legislation  recognized  it  as  a  half  and  half  proposition  and 

Iermanent  legislation  preceding  required  that  it  be  so. 

Congress,  in  the  act  of  January  31,  1881  (21  Stat.,  322),  provided 
)r  a  deficiency  in  the  appropriation  for  interest  on  the  3.65  bonds,  and 
aecifically  made  it  on  the  half-and-half  plan,  and  in  the  act  of  March 

e  458,  gave  some  authority  for  the  purchase  of  any 

t  the.  funded  mdebtedness  of  the  District  for  “the  sinking  fund 
uthonzed'  to  be  created  for  the  redemption  and  payment  of  the  indebted- 
ess  of  said  District  of  Columbia  ” 

This  is  a  direct  recognition  of  the  creation  of  the  sinking  fund  and 
1|S  purposes,  but  in  fact  the  permanent  legislation  quoted  from  the 
3t  of  March  3,  1879,  is  the  sinking-fund  law  then  and  ever  since  in 
)rce  Appropriations  have  uniformly  been  made  since  that  time, 
a  the  half-and-half  basis,  under  the  heading  “Interest  and  sinking 
md  for  “interest  and  sinking  fund  on  the  funded  debt.” 

4  ^°^c.0Ilchide  that  because  Congress  has  for  years  appropriated 
ae-halt  of  interest  and  sinking  fund  out  of  the  funds  of  the  United 
tates  that  it  has  thereby  created  a  legal  liability  to  do  so.  If  the 
nigation  to  do  so  did  not  exist,  then  contributions,  either  from 
otives  of  generosity  or  through  mistaken  conception  of  liability, 
ould  not  create  the  liability,  but  the  principle  is  established  that  when 
Le  conduct  of  the  parties  through  a  period  of  years  is  in  line  with  a 
-  asonable  construction  of  their  mutual  obligations,  such  conduct  will 
P  tar  to  establish,  as  proper,  that  construction.  Not  so,  if  the 
»»nduct  of  the  parties  is  antagonistic  to  every  tenable  construction  of 
■contract  specific  in  its  terms;  but  if,  as  in  this  case,  the  conduct  of 
f  parties,  not  otherwise  explained,  is  in  accordance  with  the  best 
■  pported  and  most  plausible  construction  of  the  contract  obligations 


99 


DISTRICT  HALF-AND-HALF  SYSTEM. 


it  will  tend  strongly  to  establish  that  construction  and  eliminate  any 
other.  The  rule  in  some  respects  goes  further  than  stated,  but  as 

stated  it  is  sufficient  for  the  purpose. 

It  remains  for  us,  upon  the  premises,  thus,  as  1  believe,  satislac- 

torily  established,  to  predicate  proper  conclusions. 

1.  The  indebtedness  represented  by  the  3.65  bonds  was  indebted¬ 
ness  of  the  District  of  Columbia  and  not  in  any  part  the  indebtedness 
of  the  United  States,  and  the  bonds  are  the  bonds  of  the  District  of  i 

Columbia.  .  ,  ,  U1 

2  To  restore  the  credit  of  the  District  of  Columbia,  make  acceptable 

to  creditors  of  the  District  the  3.65  bonds  by  a  guaranty  of  payment J 
and  assume  the  to-be-determined  equitable  proportion  to  be  con¬ 
tributed  by  the  United  States  toward  the  expenses  of  the  District, 
the  United  States  covenanted  with  the  holders  of  these  bonds  that  i1 
would  provide,  by  taxation  on  the  property  within  the  District,  £ 
portion  of  the  revenues  necessary  to  pay  the  interest  on  and  pnncipa 
ol  these  bonds  and  that  it  would  provide  the  other  portion,  to  b< 
determined,  by  appropriation  out  of  the  revenues  of  the  United  States 

3.  By  the  organic  act  of  June  11,  1878,  the  portion  to  be  piovidec 
by  taxation  on  the  property  and  privileges  in  the  District  was  declare! 
to  be  50  per  cent  and  the  portion  to  be  appropriated  out  ol .  tin 
funds  of  the  United  States  50  per  cent,  and  that  has  ever  smcu 

remained  and  now  is  the  law.  ,  ,  0  a 

4.  The  liability  of  the  United  States  to  the  holders  of  the  3.6, 
bonds  is  therefore  that  of  a  guarantor  that  one  half  of  the  pnncipa 
and  interest  of  these  bonds  will  be  paid  out  of  the  revenues  ol  thi 
District  derived  from  taxation  on  the  property  and  privileges  m  thi 
District,  and  that  of  a  promisor  that  it  will  provide  for  the  paymen 
of  the  other  half  by  appropriations  out  of  the  Treasury  of  the  Unite 

St  Iif  the  light  of  what  has  been  said  in  the  discussion  of  the  questio 
and  the  conclusions  reached,  it  might  be  assumed  that  there  was  nj 
occasion  for  any  separate  reference  to  the  resultant  fiscal  relatiorj 
between  the  United  States  and  the  District  of  Columbia,  but  th 
provision  in  the  District  bill  of  March  4,  1913,  which  has  precipitate 
this  question,  contemplates  not  only  that  the  appropriation  made  sna  I 
be  paid  in  accordance  with  the  acts  of  Congress  m  relation  thereto 
but  that  it  shall  be  so  “accounted  for,”  opening  the  way  apparent] 
for  the  assumption  that  when  paid  in  accordance  with  the  liability  i 
to  the  holders  of  the  bonds  there  may  yet  remain  an  accountir 
question  as  between  the  United  States  and  the  District  to  be  dete 
mined  on  the  basis  of  liabilities  as  between  them  as  distmguis  c 

from  the  liability  to  the  bondholders. 

In  other  words,  if,  though  the  United  States  was  liable  o  11 
bondholders,  that  liability  was,  as  between  the  United  States  at 
the  District  and  as  to  the  whole  debt,  merely  the  liability  of 
Guarantor,  then,  as  between  them,  the  United  States  and  the  District 
there  would  be  occasion  for  an  accounting  as  to  the  hall  paid  out' | 
the  Treasury  of  the  United  States,  a  charge  against  the  District .  ] 
favor  of  the  United  States,  or,  to  put  it  otherwise,  a  credit  ol  t 
whole  amount  paid  for  interest  and  sinking  fund  on  the  whole 
the  appropriation  made  by  the  United  States  toward  the  expenses 

the  District. 
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Much  that  has  been  said  already  indicates  the  conclusion  that 
must  be  reached  on  this  question  and  I  feel  sure  the  application  can 
be  made  without  the  necessity  of  repetition.  1 

In  the  conclusion  above,  numbered  4,  I  have  used  the  word 
promisor  as  applicable  to  the  United  States  in  its  relation  to  the 

Tonf?  °lf  US„hablllty  to  be  Paid  out  of  its  Treasury.  If  the  word 
s  not  technically  correct  m  the  sense  used  it  will  at  least  serve  to 

et\tlaife  the  ^atus  of  tbe  United  States  in  its  relation 

£  that  ofUfl°il'he  d?bt  “j'ff  relatl0.n  t0  the  other  half  characterized 
is  that  ol  a  guarantor,  a  difference  between  one  who  promises  that 

rill'do  it  "  tlUng  hlmS6lf  and  °ne  Wh°  undertakes  C  anothe, 

h  i°ne  b-ab  oi  this  debt  the  United  States  undertook  with  the 
■ondholders,  in  effect,  that  the  District  would  pav  it  out  of  its 
Bvenues  from  taxation,  and  as  to  the  other  half  it  promised  the 
ondholders  that  it  would  appropriate  it  out  of  the  Treasury  The 
riginal  pledging  clause  did  not  make  certain  these  proportions 
her  .might-  ultimately  be  seven-eighths  out  of  District  revenues  and 

rnTZui1  °Ut  °f  the  rev“  of  the  United  States.  So  fm  as  the 
ondholders  were  concerned  it  was  the  pledge  of  the  United  States 

piovme  the  necessary  revenues  which  was  effective,  and  so  far  as 

at  h  whTdnroui^n^d6^^118  °“  the  Part  of  the  United  States 
•  ,,  ,ould  provide  all  the  funds  necessary  out  of  District  revenues 

ord's  tl ShSfs^:TOUld  baVer  b6en  eT‘a,l3-  effective.  In  othe? 
i  f,!  t0,;  ?tates1  as  guarantor, .m  terms,  for  the  payment  of  all 

,e  IhS  St°aUt  d  haTO  be6n  r*  “  acceptable  to  the  bondholders  as 
je  United  States  as  guarantor  of  an  unascertained  part  and  es  a 

onus  or  to  pay  of  the  other  part.  If,  then,  that  was  all  the  United 

,ates  w as  to  be  as  to  all  the  debt,  either  to  the  bondholders  or  ns 

be°  1  Sltoiei?"**’  "  hy  m‘tU  U,M“  “'d 

dual  Because  the  transaction  involved  governments  furnished 
■  good  reason  why  the  contract  should  in  terms  purport  one  thins 

a  - ,  hr  °?udfact  ."Uf1  the  bondholders,  a  contract  by  which  it 

lihiJf/  llablh  l6S  ^  tbe  District,  it  provided  no  condition  upon  its 
libihty  or  indemnity  or  subrogation  in  its  favor.  P 

iF  Y,  direction  to  the  District  to  issue  these  bonds  it  agreed  that 

UiouM  contribute  to  their  payment.  In  its  after  determination  of 

ij-  ]nFunt  °f  lts  contribution  it  fixed  it  at  one-half.  It  did  this  bv 

JustitnWl  ^  C;0iUrfSe'  declarations  in  public  enactments  by  its  duly 
B  wW  legislative  authority,  approved  by  its  Chief  Executive 

iblisherl  to°thf  °f  )r,easo°1Pg  caP-  i*  be  said  that  these  declarations 
■4enc  d  &  T  famg  .the  status  of  tbe  United  States  with 

hrebv  and  ildTlLlhl'n  me5nt  °ne  tbing.  -to  one  PartT  affected 
1  erent  thing  to  another?  i  y 

ofas  ^  rlnvhlh'h  Sf£tes  thus  directed  the  issuance  of  these  bonds 
part  of  that  direction  took  on  itself  a  part  of  the  obligation 
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“n »  “ot 

it  not  onij  enteream  A  e  time  entered  into  a  compact 

t3“xsoi“  r  &  wsaa  ,o  !»g ..  ^ ... 

remains  without  amendment  and  unrepealed.  -bl  difference 

I  do  not  assume  to  say  ^ygng  and 

between  the  relations  of  th _  District  in  connection  witfc 

the  relations  of  the/ United  States  to  J e  “  c  ^ 

I  find7 them  unde, 

legislation.  My  p  1  ,i  involved  in  this  question  arising 

existing  laws  in  so  District  bill  for  the  current  year.  Witl 

under  this  proraion  theUnited  States  and  th. 

the  status  of  fiscai  relatio  t  proper  concern,  excep 

KKfS 'df^2SoTo“'.ta  question  if  only  conoln.ta  . 

oT£ 

pnations  to  provide  for  th  1  v  Tune  thirtieth,  nine  tee 

trict  of  Columbia  for  the  fiscal  year  ending  June  tmrumn, 

hundred  and  fourteen,  and  for  other  pmposes 

™ent  to  be  should  be  made,  with! 

the  payment  of  the  lunaea  q  rmrnose  with  mone) 

the  limits  of  the  amount  appropna  States  by*  the  Treasurt 

withdrawn  from  the  Treasury  of  t  March  3  ^1883  (22  Stat 

in  accordance  with  section  2  Distri. 

Of  Columbia  and  50  percent  ^  «*^et ^^Sey"e  ffi 
l££f  S&T  -  Sd«  Accounted  L  according! 
Respectfully,  qeo  e.  Downey,  Comptroller. 


The  foregoing  is  a  correct  copy  of  the  official  decision^ 

me  i Oregon  g  Geo  e.  Downey,  Comptroller. 
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